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Scottish construction industry base.   

Around 80% of respondents professed 
awareness of mediation.  While at first 

blush this figure seems high, given the 

decades of publicity and promotion 

afforded to mediation, the finding that one 
in five respondents had apparently not 

heard of the process may be surprising.  

Furthermore, we might speculate that a 
significant proportion of those who did not 

respond to the survey were also unaware 

of mediation.  It is also worth noting that 
given that very few respondents had 

practical experience of mediation or felt 

able to comment on its merit and 

disadvantages, we might surmise that 
there is a general lack of a sophisticated 

appreciation of the process at the industry 

user level.  Those in the know about 
mediation had gathered information on the 

process from a wide variety of sources 

including the press/media, professional 
bodies, lawyers, colleagues and mediation 

organisations.   

 

Policies on mediation use  
Contrary to the widespread pledges of 

public bodies, large commercial entities 

and Scottish law firms to make use of 
mediation in resolving disputes, only a 

small minority of respondents (19%) said 

that their firm had a policy or practice to 
consider mediation.  A small number 

(13%) in fact had a policy or practice never 

to mediate but in the main respondents 

had no firm policy or practice as regards 
mediation use.                                 Cont.  

Introduction  

There has been much discussion of late in 
the professional, legal and academic press 

over the issue of construction mediation.  

Conferences, seminars and workshops on the 

topic in the UK abound.  Recent research in 
different parts of the UK has pointed to 

growing acceptance of the process from legal 

professionals with promises of headline 
grabbing, potential costs savings for hard 

pressed construction industry users.  

Nonetheless, in terms of what construction 
industry participants, as potential users of 

the process actually think about mediation 

and their experiences of the process thus far, 

the evidence, beyond the anecdote or 
anonymised case study, remains thin on the 

ground.   

 
Against this backdrop, this short piece 

summarises recent findings gleaned from our 

first foray into the field: a recent 
questionnaire based study of Scottish 

construction industry contractors and sub -

contractorsô attitudes towards, and 

experiences of mediation. Using a 
membership list of contractors and 

subcontractors provided by the Scottish 

Building Federation (SBF), comprising mainly 
small and medium sized construction firms, 

we collected responses from 63 firms in 

September and October of 2011 ï a response 
rate of around 18%.  

 

Knowledge levels  

The survey first sought to establish basic 
awareness levels of mediation throughout the 
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Training and education  

In sharp contrast to the large numbers of 
construction lawyers who had received 

training or education in mediation, our 

survey found that industry participants in 

the main (88%) had no such educational 
exposure to the process. A smattering of 

respondents had received training either at 

university/college or through external 
training courses.  

 

Mediation experience  
The first and most striking aspect of the 

survey is that the vast majority of 

respondents (around two thirds) had no 

direct experience of mediation.  From our 
survey we tracked 37 cases in which 

mediation had taken place.   The most 

common types of dispute mediation were 
change to scope of work and payment (both 

11 cases).  Despite the relatively modest 

levels of take up, in general the mediations 
that did occur generally speak of success.  

Settlement rates were respectable and 

generally in line with levels reported 

elsewhere.  From the reported cases, some 
24 settled (65%) with another 5 (14%) 

partially settling.  Parties also seemed 

generally satisfied with the mediation 
process, in terms of such factors as speed, 

cost, the mediator and outcomes produced. 

Given concerns commonly voiced over 
mediationôs lack of coercive power, it is also 

notable that the majority of agreements 

reached at mediation were reportedly 

complied with.  
 

In terms of why parties mediated disputes, 

a whole range of reasons were cited, the 
most common being saving costs and time, 

seeking continuation of business 

relationships, the seeking of creative 

agreements, the low value of the dispute at 
hand and assessing the risk of continuing 

the dispute.  Few parties had declined offers 

to mediate their disputes, but for those that 
did, factors which dissuaded them from 

mediating including the costs of mediation 

itself, a belief in the strength of their legal 
case, the idea that negotiation could settle 

the matter and a jaundiced view of the 

other side and belief they would not 

mediate in good faith.  Echoing this, failed 

mediations were typically blamed on the 

failure of opponents to compromise, with 
some evidence of tactical use and disputes 

having become too personal to settle 

amicably.   

 
Attitudes on mediation  

Respondents were then asked to respond to 

a number of statements about mediation on 
a scale ranging from strongly agree to 

strongly disagree.  Many respondents 

particularly those with no direct experience 
of the process, felt unable to offer such 

views.  Nonetheless 25 respondents (40%) 

provided their perspectives on a range of 

key policy and practice issues surrounding 
mediation.   A few of such issues are 

discussed here.  

 
The vast majority were in favour of some 

sort of institutional pushing of mediation to 

put wind in its sails.  For example, 76% 
strongly or somewhat agreed that judges 

should refer more cases to mediation.  

Similarly, 76% strongly or somewhat agreed 

that rendering mediation a mandatory first 
step in court litigation procedures was an 

attractive proposition.  Some 71% favoured 

the widespread use of mediation clauses in 
contracts.  In terms of who should mediate 

disputes the respondents were no less 

unequivocal.  Very few -  a mere 4% - felt 
that lawyers made the best mediators, with 

a whopping 88% stating that in their view 

those with industry experience as 

construction professionals were superior.  
 

With regard to other means of resolving 

construction disputes, a mixed bag of 
responses was revealed.  Despite the recent 

push to re - launch Scotland as a centre for 

arbitration excellence, few respondents 

(20%) thought the process well suited to the 
resolution of construction disputes.  

Litigation fared even worse with only 12% of 

respondents viewing that it passed muster.  
Adjudication, the default process of dispute 

resolution in many standard contracts, which 

has attracted high levels of praise in recent 
research into Scottish construction lawyers, 

did not so fare so well with our respondents.  

Only 25% viewed it an appropriate forum for 

resolving construction disputes.           Cont.  
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A significant number of respondents (47%) 

did view however that the prominent place 
enjoyed by adjudication in the construction 

dispute resolution landscape blocked out 

scope for increased mediation use.    

 
In terms of other barriers to mediationôs 

growth, respondents saw both a lack of 

awareness (63%) of mediation and a 
negative perception of the process (50%) in 

the construction industry as stifling 

mediationôs promise.  Interestingly they 
suggested that construction lawyers 

similarly may act as roadblocks to 

mediationôs journey in the construction 

sector by dint of their ignorance of the 
process (43%) and negative perceptions of 

it (42%).  

 
Conclusion  

In short, we can note that at the industry 

user level, for small firms at least, 
mediation may remain largely unnoticed, its 

potential unrealised.  Take up is modest and 

sophisticated awareness of the process and 

the benefits it can reap for participants 
scant.  Much effort thus far has been 

expended selling mediation to lawyers 

through educational drives, conferences, 

seminars and training. This is no doubt of 
great value but much more needs to be 

done on the ground in repeating and 

escalating such efforts for the client base.  
This is particularly true because in line with 

evidence worldwide, as our study suggests, 

when parties do try mediation, they 
generally enjoy it and often settle their 

cases.  We also know from research that 

participants (clients and their lawyers) often 

become repeat players in the process and 
champions for its cause.  Crossing the 

Rubicon is the hard part.   

 
Andew Agapiou and Bryan Clark, University 

of Strathclyde, Glasgow.  For more 

information contact Bryan Clark on 
bryan.clark@strath.ac.uk  

Scottish Legal Complaints Commission  
Annual Report  

 

The Scottish Legal Complaints Commission presented their Annual Report for 2010 -2011 to 

the Scottish Parliament on Friday 16 th  December. Within it, their complaints handling 
procedure and statistics are set out, demonstrating the role of mediation and the success it 

can have in handling complaints.  

 

SLCC procedure sets out that once the eligibility of a complaint has been established, 
mediation is the next step. The voluntary nature of mediation means that mediation can 

only take place if both parties agree. If mediation is not accepted as an approach or is 

unsuccessful, the complaint is passed to an investigator. 210 eligible service complaints 
were dealt with by SLCC, of which 57 were dealt with and resolved by mediation, a further 1 

eligible complaint was withdrawn before mediation took place.  

 
The report gives an interesting insight into the issues that were successfully resolved by 

mediation, with poor communication or mis -communication appearing to be a common 

theme in the examples given. One example refers to ñconstructive and positive discussionò 

between parties, leading to a satisfactory outcome for all. Where compensation was paid, 
this varied from £80 to £1,500, with one exception of £10,000. (Where a complaint is 

resolved at investigation stage, the lowest compensation was £40 and highest £2,016, an 

average of £517). Any agreements made at mediation (and investigation) are monitored to 
ensure they are delivered.   

 

The full report can be found here . 

http://www.scottishlegalcomplaints.org.uk/media/14084/slcc%20annualreport%20online%202011.pdf


CONGO  

 
In December mediators intervened 

to avert violence in the Democratic 
Republic of Congo ahead of the 

release of complete election results.  

 

A mediation team, formed with the 
backing of the election commission and 

the United Nations mission in DR Congo, 

held talks with Mr Kabila and Mr 
Tshisekedi in a bid to defuse tensions.  

EUROPE  

 
The European Commission has recently 

unveiled a pack of legislative proposals to 

ensure that every EU consumer can solve their 

problems without going to court, regardless of 
the kind of product or service that the 

contractual dispute is about, and regardless of 

where they bought it in the single European 
market.  The legislation aims to promote ADR 

methods, including mediation, with an 

emphasis on a ñneed for access to effective 
redress systemsò. 
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IRAQ  

 
Iraq to launch mediation to end Syria crisis  

Iraq's foreign minister will hold talks with the Damascus regime and opposition groups to 

try to end months of unrest. Iraq is trying to mediate an end to nine months of unrest in 

Syria where the UN estimates that more than 5,000 people have been killed in a regime 

crackdown on pro -democracy protesters, and officials are optimistic that through mediation 

they will see a breakthrough this month.  
 

REST OF THE UK  

 
The Civil Mediation Council has endorsed the 

Minister for Employment Relations plans to 

change Britain's approach towards resolving 

disputes at work. Talks follow less than a 
month after publication of the report on the 

consultation on Resolving Workplace Disputes 

and demonstrate the Government's 
commitment to changing the face of dispute 

resolution in Britain's workplaces.  

The Government's proposals include the 

setting up of 2 regional pilot schemes intended 

to encourage use of mediation amongst small 

businesses.  

GERMANY  

 
Berlin Backs Mediation to Keep Civil 

Suits out of Court  

 

The German par l iament vo ted 
unanimously in favour of a new 

mediation law to  implement a 2008 

European Union guideline for the use of 
mediation in civil and commercial 

conflict. It gives new legal weight to 

mediation by creating a more defined 
role for mediators acting alongside 

court proceedings.  

 

Mediation already accounts for some 
20,000 cases that are resolved outside 

the German court system every year.  

Mediation around the world  

http://www.bbc.co.uk/news/world-africa-16083878
http://ec.europa.eu/consumers/redress_cons/docs/directive_adr_en.pdf
http://www.google.com/hostednews/afp/article/ALeqM5hdhNjWeEO6opCmYDM91mymoq2CLA?docId=CNG.fad80dffc69b5105a37f43fbbaedadfd.1c1
http://www.hrmagazine.co.uk/hro/news/1020614/civil-mediation-council-thumbs-governments-proposals-change-workplace-dispute-resolution
http://www.dw-world.de/dw/article/0,,15603701,00.html
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Every year in Scotland, 6,000 young people 

(16 -  24 years old) become homeless in 
Scotland because the relationship with their 

family breaks down. Thousands of them 

could be saved from the trauma of 

homelessness if services to mediate 
between them and their families were 

better funded, more joined up and 

available consistently in the right time and 
place.  

"Mediation and Homelessness Prevention in 

Scotland: A decade of mediation between 

young people and their families" (available 
to download below) puts mediation services 

in Scotland under the microscope. By 

stopping young people ending up on the 

street, or living in temporary housing, 
Scotland would save not just human misery 

but money too.  

Over a third of young people say that 

reconciliation with their family could have 
been possible and yet many young people 

who had become homeless as a result of 

relationship breakdown have no knowledge 

of mediation services. Mediation is unique 
in leading families to their own solutions 

which are more likely to stick than 

decisions imposed by others such as 

MEDIATION PREVENTS HOMELESSNESS  

homeless officers. As relationships are 

strengthened, often families find a young 
person can stay at home or even return 

home, thus preventing homelessness. Even 

if a young person does move out, having the 

support of their family can be crucial in 
helping them to keep safe and keep their 

home.  

The report highlights a number of key areas 

for politicians, policy makers and those 
working with young people, including:  

¶ Earlier Intervention -  There must be 

wider awareness amongst all services 
working with young people, from schools 

to GPs, of factors that suggest a young 

person is at risk of homelessness and of 
how they can refer them onto 

homelessness prevention services.  

¶ Available to under -16s -  Research shows 

large numbers of young people under 16 

run away each year after family conflict 

and later go onto become homeless. 
Currently most services are only offered 

to over 16s, leaving many young people 

falling through a gap. This must be filled 
and services made available to a younger 

generation.  

¶ Quality and accountability -  Services 

Emma Dore launching ñMediation and Homelessness Prevention in Scotlandò at Holyrood 



should be registered with the Scottish 

Mediation Register and monitored by the 
Scottish Housing Regulator to ensure 

high quality, consistent services.  

¶ Best practice network -  Provision for 

sharing best practice is patchy and the 

report recommends a national network to 
include mediators from local authorities 

and homelessness organisations to share 

strategic and operational lessons learnt.  

¶ More funding -  The vast majority of 

mediation services are local authority 
funded, so for many services the future 

is dependent on a shrinking pot of 

money. More money must be invested in 

mediation and its development to tackle 
the la rge prob lem of  you th 

homelessness.  

 
"Homeless prevention is at the top of the 

agenda and mediation has been proven to 

play a significant part. This research 
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provides a useful resource for practitioners 

wanting to positively influence good 
practice and learn from past experiences. It 

will also assist local authorities and other 

commissioners to develop homelessness 
prevention services."  

-  Daniel Coote, Policy Officer, Scottish 

Council for Single Homeless  
 

ñThe Scottish Mediation Network welcome 

this comprehensive report which brings 

together information from across Scotland. 
In particular we are pleased to see an 

emphasis on quality and consistent services 

and are delighted to welcome applications 
for joining the Register from any 

organisation providing mediation services.ò 

-  Margaret Lynch, Director, SMN  

 
The full report and summaries are available 

for download on the Cyrenians website . 

4th UK Law School Mediation Competition  
 

For the first time this prestigious annual competition was held in Scotland.  On 24 -26 
November Strathclyde Law School played host to nineteen teams including two from the 

USA and one from Germany. Five Scottish universities took part: Edinburgh, Glasgow 

Caledonian, Aberdeen, Dundee and Strathclyde.   
 

The competition began with a masterclass run by two prominent Chicago mediators, Case 

Ellis and Tom Valenti, and Charlie Irvine, Visiting Professor at Strathclyde and Chair of SMN.  

The teams then conducted three rounds of mediations, each student getting the opportunity 
to mediate twice. The teams were judged by experienced practitioners from throughout the 

UK, who also helped to make the competition a useful learning experience by providing 

detailed feedback.  
 

There were separate awards for individuals and teams. The first placed team came from BPP 

School of Law in London.  First prize in the individual competition went to BPPôs Sri 
Carmichael, with Hayley Gibson of Strathclyde and Victoria Marshall of Glasgow Caledonian 

finishing equal third.  Carol King, Strathclydeôs reserve, was part of the third placed team 

overall as stand - in for Drake Law School, Iowa.  

 
As in previous years there was a high level of enthusiasm from competitors and judges 

alike.  Professor Mark Poustie, Head of Strathclyde Law School, commented: óIt is 

heartening to see the levels of student interest in mediation as a dispute resolution 
mechanism and the extent to which mediation is now finding its way onto UK law school 

curricula.ô  The Competition was sponsored by Core Solutions and BTO, Solicitors. 

 
Anyone interested in entering a team in the 2012 competition should contact Charlie Irvine 

on charlie.irvine@strath.ac.uk  

http://www.cyrenians.org.uk/what_we_do/amber/research.aspx
mailto:charlie.irvine@strath.ac.uk
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Mentoring  
 

Are you an experienced mediator?  

Would you like to help the development of new mediators?  
 

Are you a new mediator?  

Would you like to learn from an experienced mediator?  
 

ñMentoring is to support and encourage people to manage their own learning in order that 

they may maximise their potential, develop their skills, improve their performance and 

become the person they want to be."  Eric Parsloe, The Oxford School of Coaching & Mentoring  

 

The Scottish Mediation Network hope to be able to facilitate mentoring within the 

membership of the SMN. Experience from recent CPD sessions has shown that there are 

many broad ranging interpretations of mentoring and how this would fit in with current 
mediation practice and support. This is an issue we will continue to discuss at CPD sessions 

in Ayrshire an Aberdeen.  

 
If you would like to be involved in mentoring, or would like to contribute to the way in which 

this may develop, please email admin@scottishmediation.org.uk. It would be useful to let us 

know if you would like to be a mentor or a mentee and what you would hope to get out of 

the potential scheme.  

 

Amina - the Muslim Womenôs Resource Centre                                        

 

               Volunteer Mediators  

 
We are looking for three Volunteer Mediators for our Mediation Service which will be offering Mediation to 
the BME and Muslim communities in the Glasgow area. Therefore, we ideally would like to recruit 
individuals who either have an awareness of the issues facing people from these communities, or who 
would like to gain experience in this area and are committed to respecting their cultures and faiths. 
Please contact Susan at (0141) 585-8026 or susan@mwrc.org.uk. 
      

Network House,311 Calder Street, Glasgow, G42 7NQ   
Tel: (0141)585-8026 

 e.mail: info@mwrc.org.uk   
www.mwrc.org.uk 

 

Scottish Charity no.SC027690 

VOLUNTEERING OPPORTUNITIES  

 
Volunteering is an excellent means by which to gain mediation experience as a new media-
tor seeking practice hours, or to keep up practice hours for the Practice Standards required 

for entry to the Scottish Mediation Register. Experienced mediators may wish to use volun-

teering as way of putting into practice the skills they use in a commercial or different media-

tion setting. There are a number of opportunities for volunteering, but below is one from 
Amina Muslim Womenôs Resource Centre. They are interested from hearing from mediators 

with any backgrounds and level of experience.  

mailto:susan@mwrc.org.uk


Page 8 collaborate  

CPD Events in 2012  
 

The Scottish Mediation Network are launching a series of CPD events, taking place across 

Scotland. There is a series of three different events, which will be repeated in Edinburgh, 
Glasgow, Aberdeen and Ayrshire.  

 

Our first session has already run in Edinburgh and Glasgow, but it is not too late to 
participate, with further sessions taking place in Aberdeen in January and Ayrshire in 

February.  

For full session descriptions, please contact admin@scottishmediation.org.uk.  
 

To book our place at any of the above CPD events, please email  

admin@scottishmediation.org.uk  stating which event and location you will be attending.  

 
 

Aberdeen CPD events are sponsored by Empire  

www.empirehr.com  
 

 

 

Session 1: Embracing the Practice Standards, Mentoring Network & Engaging Reluctant 
Clients, CPD: 2 hours  
Free to SMN Members, £50 for non -members.  

Edinburgh  
30 th  November 2011  
10am ï 1pm  

Glasgow  
14 th  December 2011  
10am ï 1pm  

Aberdeen  
27 th  Jan 2012  
10am ï 1pm  

Ayrshire  
15 th  February 2012  
10am ï 1pm  

SMN,  
18 York Place,  
Edinburgh,  
EH1 3EP 

Venue to be con-
firmed  

CLAN House and CLAN 
Haven  
120 Westburn Road  
Aberdeen, AB25 2QA  
  
Sponsored by Empire HR  
Includes light lunch  

28 ï 30 Grange 
Street, Kilmarnock,  
KA1 2DD  

Session 2: Different Approaches to Mediation & Peer Supervision Triangle Talks, CPD: 2.5 
hours  
Cost: £10 for SMN Members, £50 for non -members  

Edinburgh  
21 st March 2012  
10am ï 1pm  

Glasgow  
18 th  April 2012  
10am ï 1pm  

Aberdeen  
25 th  May 2012  
10am ï 1pm  

Ayrshire  
20 th  June 2012  
10am ï 1pm  

SMN,  
18 York Place, Edin-
burgh,  
EH1 3EP 

Venue to be con-
firmed  

Venue to be confirmed  
Sponsored by Empire HR 
Includes light lunch  

28 ï 30 Grange 
Street, Kilmarnock,  
KA1 2DD  

Session 3: Additional Tools in Mediation Practice & Mediator Performance Checklist, CPD: 
2.5 hours  
Cost: £10 for SMN Members, £50 for non -members.  
Edinburgh  
25 th  July 2012  
10am ï 1pm  

Glasgow  
29 th  August 2012  
10am ï 1pm  

Aberdeen  
21 st Sept 2012  
10am ï 1pm  

Ayrshire  
24 th  October 2012  
10am ï 1pm  

SMN,  
18 York Place, Edin-
burgh,  
EH1 3EP 

Venue to be con-
firmed  

Venue to be confirmed  
Sponsored by Empire HR 
Includes light lunch  

28 ï 30 Grange 
Street, Kilmarnock,  
KA1 2DD  

mailto:admin@scottishmediation.org.uk
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Five - Day Mediation Skills Course  

29,30 March, 17, 18, 25 April 2012  

Glasgow  

£600 per participant  
 

Designed for people who will be using mediation skills in their work, this course is accredited 

by the Scottish Community Mediation Network. The course provides information on key con-
cepts in mediation and the opportunity to discuss and practice basic skills in a safe, relaxed 

atmosphere. It covers the whole mediation process from first contact with the service to 

closing a case. The mediator's role is explained and practised using typical scenarios for first 
visits to explore mediation as an option, preparing clients for joint meetings and handling 

difficult behaviour at a meeting.   The course is assessed based on activities from day three 

onwards culminating in a full role -play of a mediation meeting on day five.  

 
To book a place or for more information please contact: Robert Lambden at Scottish Com-

munity Mediation Centre: Tel 0131 624 9200 or e -mail info@scmc.sacro.org.uk   

Scottish Community Mediation Centre   

 

Scottish Mediation Network Annual Review 2010 - 2011  
 

The Scottish Mediation Network Annual Review is now available to view and download on 
our website. You can read the report here . 

 

Alternatively, email admin@scottishmediation.org.uk to receive the Review via email.  
 

The Review was first made available at our AGM and highlights the work of SMN over the 

past year, including peer mediation, complaints handling in the NHS, the Scottish Mediation 

Helpline, developments of the Practice Standards in Scotland, membership, CPD and events 
and much more!  

mailto:info@scmc.sacro.org.uk
http://www.scottishmediation.org.uk/wp-content/uploads/2011/11/SMN-Annual-Review-2011-2012.pdf

