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Mediation Enabling
“A Stronger Scot-
land”

I recently reviewed how mediation could sup-
port “A Stronger Scotland” the Scottish Gov-
ernment’s programme for 2015-16. This article
highlights the range of areas where mediation,
and the skills of mediation, can make an im-
pact.

In the first paragraph of the First Minister’s
foreword the aim of ensuring that all children
flourish, regardless of background, is an area
supported by our work on promoting Peer Me-
diation in schools. This work is an effective
way of giving young people listening and con-
versation skills and is also an important tool
used to tackle bullying and harassment.

Strong Sustainable economy

A key part of being able to deliver a strong
economy is having a positive workplace culture
that supports innovation and productivity.
Such workplaces are typically those where dis-
putes are resolved in a positive manner and
difference is embraced as part of the creative
process. The recent CIPD report “Getting Un-
der the Skin of Workplace Conflict” showed
both the potential for mediation to be better
used and also the corrosive effect of ineffec-
tive dispute resolution.

The Scottish Mediation Network is funded by the Scottish Government.

Scottish Charity No SC034921, Company No SC258173

Registered Office: 18 York Place Edinburgh EH1 3EP www.scottishmediation.org.uk


https://www.linkedin.com/uas/login?session_redirect=http%3A%2F%2Fwww%2Elinkedin%2Ecom%2FpostLogin%3Fsession_rikey%3Dow5U8VZQJTYumbF5c_5lqUNITqV9dZKkY9KyrKsgihV8VNx_E0lWJelZwYao4adBEuAnwnHVaogw-WKWDC2kTSYH0rf81d28VDe%26l%3Dhttp%253A%252F%252Fwww%252Elinkedi
https://www.facebook.com/pages/Scottish-Mediation-Network/244272172315357
https://twitter.com/#!/ScotMediation
http://www.youtube.com/watch?v=vMJWJtTDBQY
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To support this, the Network promotes medi-
ation and the use of mediation in the work-
place and would be delighted to feed into
plans such as the Scottish Enterprise Work-
place Innovation service and to work to sup-
port the Innovation Challenge Fund. We
would also see this work as supporting the
Scottish Business Pledge and the Fair work
Convention.

Protecting and Reforming Public Ser-
vices

Education

As highlighted above, work to reduce the at-
tainment gap can be supported by the devel-
opment of peer mediation across schools,
which helps to realise pupil potential through
personal growth and a positive school cul-
ture.

Justice

Whilst much of the focus in the programme is
on criminal justice, the statement “Problems
and disputes turn into crime and disorder”
focusses on the need to resolve those prob-
lems and disputes at an early stage. Mediat-
ing such problems and disputes can play an
essential part in maintaining the community
cohesion and in mending relationships.

The Succession Bill highlights an area where
resolution of disputes can be made easier
with a mediative/collaborative approach.

Children and families review around UN child
centred approach is also an area where medi-
ation has a role to play and the Network is
able to bring a range of interested groups to-
gether to support this work.

Health and Social care

One of the key areas where mediation and
the skills of mediation can make a difference
is in helping to promote a positive workforce
culture where collaboration and merging of
different cultures is happening across health
and social care. The Network is aware of
work in Germany where care home staff are
trained in mediation skills in order to better
manage the relationships in care homes be-
tween patients and relatives and have access
to mediators should this be required. This has
a positive impact on the atmosphere in
homes and people’s ability to resolve dis-
putes amicably. Such an approach would
make a positive difference in Scotland and
has possible wider uses given the variety of
agencies involved in the wider health and so-
cial care sector.

Strengthening Our Communities

A key part of strengthening our communities
is based around work on housing and plan-
ning and in both these areas we believe me-
diation can play a role in enabling communi-
ties and improving relationships. Community
empowerment will need to be supported by
communities being able to resolve the dis-
putes that will arise in a way which enables
relationships to be maintained. The skills of
mediation have a role to play in this and in
the way in which communities seek to listen
to their residents.

In housing the growth in private tenancies
requires a better way of resolving the dis-
putes rather than landlords feeling the best
way is simply to let the tenancy run to its end
and have the tenants move on. There are of-
ten solutions that would help resolve those
disputes but at present there is very little
support for landlords and tenants to do this
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and what does exist is patchy. The work of
the home owner housing panel shows that

have particular Scottish needs and opportuni-
ties. We have also been aware of significant

mediation has a role in supporting the resolu- work where using the skills of mediation in

tion of disputes and there could similarly be
merit in using mediation in resolving some
private tenancy disputes.

On land reform mediation has a role to play
in helping to bring together what seems on
the face of it to be conflicting interests to find
solutions. The Network is also aware of its
role supporting organisations such as com-
munity trusts where if disputes arise it may
threaten the whole existence of the organisa-
tion.

Working Across Government

The Network continues to work on a number
of areas such as court and tribunal reform,
consumer work and on digital justice which

the work of government itself has produced
considerable benefits in both Denmark and
the Netherlands.

Supporting The Third Sector

The Network has just launched a mediation
scheme for the third sector providing free
and low cost mediation to support organisa-
tions resolve their disputes. The scheme pro-
vides vital support to organisations where
unresolved conflict can have a very damaging
impact.

better conversations
better outcomes

Flagship Mediation Course Dates 2016

Spring School:*

Using Mediation SKills as a Professional
25 - 27 April 2016
Residential Summer School:®
Using Mediation Skills as a Leader
28 - 31 August 2016

Module 2:
Building Mediator Competence
Spring: 26 - 27 May 2016
Autumn: 27 - 28 October 2016

Module 3:
Assessment
Spring: 2 - 3 June 2016
Autumn: 3 - 4 November 2016

* Note that the Spring School and the Summer School are
available as free standing three day courses. They are also a
prerequisite for attending Modules 2 and 3.

To register for our flugship courses, contact Miriam Haboubi at 0131 524 8188 or Mirinm.Haboubi @ core-solutions.com
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LLM/MSc Mediation and
Conflict Resolution

The University of Strathclyde Law School’'s Postgraduate programme in Mediation and Conflict Resolution, now entering its sixth
year, provides a thorough, practical and exciting introduction to this developing area. Still the only course of its kind in the UK, the
programme is rigorous and multi-disciplinary, exposing students to a wide range of approaches as well as being taught by experts
from across the UK.

The course combines theoretical and practical elements and has been accredited by the Scottish Mediation Network. Participants
will enhance their confidence in dealing with interpersonal and organisational conflict while developing their communication and
problem-solving skills. As well as core classes on mediation theory and practice, there are classes on employment mediation,
mediation law and policy, arbitration, transitional justice the key business skill of negotiation. Students may also elect classes
from the whole range of postgraduate programmes such as Human Rights, Construction Law and International Economic Law.

Students can gain practical experience by volunteering with our Mediation Clinic, which provides a weekly small claims service at
Glasgow Sheriff Court. Student mediators work alongside experienced practitioners to develop their mediation skills in a real-

world setting.
Start Date: September each year
Mode of Study: Full-Time or Part-Time

Course will be taught by a combination of evening lectures and intensive weekend sessions to maximise flexibility.

Application and further information can be obtained from:

http://www.strath.ac.uk/humanities/courses/law/courses/mediation/

Contact: UK Entrepreneurial University
Pauline McKay (Administrator) E: pauline.mckay@strath.ac.uk of the Year 2013/14
UK University of the Year
2012/13

Charlie Irvine (Course Leader) E: charlie.irvine@strath.ac.uk
T: 0141 548 5998

The University of Strathclyde is a charitable body, registered in Scotland, number SC015263


http://www.strath.ac.uk/humanities/lawschool/mediationclinic/
http://www.strath.ac.uk/humanities/courses/law/courses/mediation/
mailto:pauline.mckay@strath.ac.uk
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Keep Mediation and Arbitration Separate?

John Sturrock QC

My wife and | recently spent a very convivial
evening at the beautiful home in Sydney of
leading Australian mediator Alan Limbury and
his wife, Dr. Rosemary Howell, who coaches
a team from the University of New South
Wales in the annual ICC mediation competi-
tion.

One topic which stimulated some forthright
conversation was the use of hybrids whereby
a mediator takes on the role of arbitrator if
the matter does not resolve by mediation. In
particular, we discussed the transition from
mediator to arbitrator with the consent of the
parties. It's a topic on which I recently ad-
dressed a group in Dublin too and, contrary
to my regular pontification about the value of
ambiguity and the need to avoid binary
thinking, the more |

think about it, I find my-

self adopting an increas-

ingly dogmatic view. e

So, here’s the dogma,
dressed up as provoca-

tion. Mediators should MEDIATION

ment and evidence desighed to persuade a
third party to evaluate and make a decision.
It is of course generally a private process,
governed to a greater extent than litigation
by the parties’ preferences. Mediation is also
private and the parties have considerable
control over it. But further key attributes of
mediation are, or should be, that:

The parties retain the ultimate decision-
making function and responsibility for deter-
mining the outcome

The mediator’s role is to assist the parties to
exercise this responsibility autonomously
The parties may elect to withdraw at any
time, for any reason

There is an (almost) infinite flexibility in the

use of the process

Solutions can be found by exploring all as-
pects of relationships:
personal, commercial,
past, future, and all man-
ner of issues and options
may be discussed

A critical role of the me-
diator is to help parties

ARBITRATION . .
assess risk and different

not get involved in hy- a— N . .
2 ' possibilities, including al-
brids if that means the . .
. . ternatives to reaching an
mediator taking on any
" v— agreement on the pre-

sort of adjudicative role
in the matter, even if
parties request it and the rules allow it. To do
soO compromises mediation as a hugely valua-
ble process, and the overall risks associated
with doing so outweigh any short term bene-
fit in an individual case.

For similar reasons, | am concerned when |
see mediators and arbitrators associating in
the same professional body. | am concerned
by a trend which seems to align the two dis-
pute resolution methods more closely. Media-
tion and arbitration are so fundamentally dif-
ferent that, as | see it, this in-mixing carries
very significant risks for both. However, |
write as a mediator and it would be presump-
tuous to express my views from any other
perspective.

Arbitration, like litigation, is an adjudicative
process. It involves the presentation of argu-

senting issues

Such an outcome (no for-
mal agreement) is a valid result of engaging
in mediation
The mediator will never know everything and
his or her knowledge of facts, arguments and
risks is necessarily limited by the nature of
the process.

In the mediator’s assisting role, he or she
may ask challenging questions and ponder
with parties a range of possible solutions,
outcomes, alternatives or “settlements”. It is
not however the role of the mediator to pro-
nounce a decision. Such is beyond his or her
competence or capability by nature of the
role and the process.

On this analysis, and in passing only,
“evaluative” mediation seems to be an oxy-
moron, if that means the parties expect and
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rely on the mediator to express a view which
is designed to provide them with an outcome.
Any views the mediator expresses can only
be provocative and provisional. Anything else
assumes to the role a responsibility and the
making of judgments which, | suggest, can-
not validly be assumed or made.

There is a further, fundamental, factor which
appears to militate against a mediator as-
suming a formal adjudicative role of any sort.
As studies of the brain tell us, we are all vic-
tims of our unconscious minds. Perhaps to
our horror, something like 90% of our think-
ing is unconscious. This has wide reaching
implications but, for mediators, this means
that the parties, and us, are affected by what
we understand the process to be or what it
may become. Therefore, any possibility that
the mediator may express a determinative
view is bound, whether we like it or not, to
influence how we and the parties approach
our conversations and relationships.

The value of mediation should be the pushing
of boundaries in a way that is only possible
because the mediator is wholly disinterested
in the outcome and unencumbered by any
prospect of reaching a view. In such a set-
ting, the parties are free to explore things in
a way which is quite unique. Inevitably, it
seems, that would be different if the roles are
- or might become - different.

It may go further. The possibility of some
form of adjudication may in fact diminish the
prospect of a mediated outcome being
achieved by the parties exercising self-
determination. We are who we are and, after
a long hard day, it may suit both the parties
and the mediator for the latter to express a
view. We are creatures of habit. Self-
determination is extraordinarily hard work. It
engages the neo-cortex structure in the brain
and consumes far more energy than intuitive
problem-solving. Resisting the urge to offer a
view as mediator can be difficult, especially if
one can see a way through and one has the
credibility and authority to carry it off. But,
and | say this sincerely as well as provoca-
tively, the danger is that it's a cop-out.

We have all experienced those days when all
seems lost. When, despite best efforts, no
solution can be found. This is the hard case
when it would be easy to bow to the adjudi-
cative way out. But, have we also not all
seen cases where, because there is no alter-
native, the parties have nevertheless reached
agreement in such circumstances? With the
guidance of really excellent mediators, it is
arguable that nearly all impasses can be
overcome. That is true mediation in action. If
not, after all the hard work, a pause may be
preferable to a third party decision.

This may all seem rather purist. “Get real”, I
hear you say. "We need to be more pragmat-
ic”. I have no objection to people engaging in
activity that has mixed components, but just
don’t do it within a process where one indi-
vidual is expected to play both roles and to
inter-mingle the two radically different ap-
proaches. Mediation has huge potential as we
move from hierarchical, top-down decision
making to flatter, more participatory models
generally. Our collective future probably de-
pends on the success of these innovations.
As an example, mediation can (and already
does) expand into many areas of human ac-
tivity. But it is still not well understood by the
wider public, including policy makers. It is
still too often confused with arbitration. One
of the reasons for mediation’s relative lack of
use may indeed be that misperception. | ar-
gue that we compound the problem if, within
our emerging profession, we add to the con-
fusion by mixing up the two roles.

Wouldn't it be ironic if, while trying to meet
the needs we perceive (and indeed are told)
that clients have, we mediators in fact dam-
age what is very special about what we do?
The baby could still go out with the bath-
water....
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SACRO Open Day—Aberdeen

Aberdeen Community Mediation Ser- Irene Reid, Service Team Leader said af-
vice recently took part in Sacro’s open terwards “"'It was a really successful

day at their offices on Crown Street, Ab- event and let people see where it all hap-
erdeen. pens - having so many different services

under the one roof it was an opportuni-
Around 60 partners and elected members ty to allow partners to see what we do.”
came along on the day.

Five-Day Mediation Skills Course & Q. Scottish
3,4,10,11+18 March 2016, Glasgow ) sl

Designed for people who will be using mediation skills in their work, this course is accred-
ited by the Scottish Credit and Qualifications Framework together with the Scottish Com-
munity Mediation Network. The course provides information on key concepts in media-
tion and the opportunity to discuss and practice basic skills in a safe, relaxed atmosphere.
It covers the whole mediation process from first contact with the service to closing a case.
The mediator's role is explained and practised using typical scenarios for first visits to ex-
plore mediation as an option, preparing clients for joint meetings and handling difficult
behaviour at a meeting. The course is assessed based on activities from day three on-
wards culminating in a full role-play of a mediation meeting on day five.

To book a place or for more information please contact: Robert Lambden at Scottish Com-
munity Mediation Centre: Tel 0131 624 5400 or e-mail infoscmc@sacro.org.uk Course
Fee is £600 per participant



mailto:infoscmc@sacro.org.uk
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Limited places still available

mediate

2015

er of mediation

v Queen Margaret University

Keynotes

Paul Wheelhouse—Minister for Community
Safety and Civil Justice. The minister has an
overview of how mediation may be used
across the wider civil justice system.

Professor Liz Stokoe—University of Lough-
borough. Liz has undertaken significant re-
search on communication in and around me-
diation.

Professor Tamara Relis—London School of
Economics. Tamara looks at justice media-
tion.

Keynotes

Professor Kenneth Kressel—Rutgers Uni-
versity. Kenneth’s background in psychology
has allowed him to research into what is hap-
pening in a mediation.

Professor Ellen Waldman—Thomas Jeffer-
son School of Law. Ellen has written exten-
sively on ethics in mediation.

Kenneth Hogg—Director for Local Govern-
ment and Communities Scottish Government.
Kenneth will give a perspective on mediation
and government.

Thursday

Workshops

Effective Networking Skills, led by Colin
McKeand

Mediator Practice: Personal Style and Implic-
it Theories, led by Roy Poyntz

Can Danger be Averted, led by Sonia Bruce
and Rosanne Cubitt

Reflective Methods for Getting at What Medi-
ators Actually do, led by Kenneth Kressel
What's Love (And Hate) Got To Do With It:
Mediating With Young People and Families,
led by Abbey Krause, Paul Burns and
Carolyn Hirst

Mediation in the Digital Age, Led by Ewan
Malcolm

Restorative Practice in Schools, led by lan
McDonough and Irene Reid

Friday
Workshops

The Power of Mediation to Bring Organisa-
tional Values to Life and Affect Organisation-
al Changes, led by Katherine Graham and
Janis Brown

The Impact of the Strathclyde University Me-
diation Clinic, led by Andrew Agapiou,
Ailie Barclay, Elaine Maclennan and Car-
ol Thomson

Empowering Carers Through Mediative Skills,
led by Fiona O’Donnell, Aileen Riddell
and Linda Paterson

Dealing With High Conflict People, led by
Hugh Donald

What’s Wrong With Mediation: Vocal Critics
and Critical Voices, led by Charlie Irvine
Culture, Conflict Styles and Mediation, led by
Julius Erolin

For further details about the conference and how to book a place please click here or
email events@gmu.ac.uk .


http://www.qmu.ac.uk/Mediate2015/default.htm
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Programme

8.45-9.15

9.15-10.30
10.30-11.00
11.00-12.30
12.30-13.30
13.30-14.45
14.45-15.15

15.15-16.45

16.45-17.00

17.00

8.45-9.15
9.15-10.15
10.15
10.45-12.15
12.15-13.15
13.15-14.45
14.45
3.15pm
4.45pm

5.00pm

Thursday 3 Dec

Opening/registration

Opening plenary and keynote address; Paul Wheelhouse MSP, Prof. Tamara Relis, Prof. Petra
Vend OMU and Robin Burley SMN

Refreshment break

Workshops Mediator practice, Networking Skills, Managing the Power in the Room,

Papers on Peer Mediation and Child Custody
Lunch

Keynote address; Prof. ElizabethStokoe
Refreshment break

Workshops/papers Reflective Methods, Mediating with Young People and Families, Mediation in
the Digital Age, Restorative practice in Schools

Plenary round up, reflections, future focus

Drinks reception

Friday 4 Dec

Opening/registration

Keynote address; Prof. Kenneth Kressel

Refreshment break

Workshops/papers Organisational Values and Change, Strathclyde Mediation Clinic, Papers on
Current Mediation Research

Lunch

Workshops Empowering Carers, High Conflict People, What’s Wrong With Mediation,
Culture Conflict Styles and Mediation.

Refreshment break

Keynote address; Kenneth Hogg and Prof. Ellen Waldman
Round up, reflections, future focus

Close of conference
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Network News

SMN AGM

The Network AGM was held in September
and appointed two new members.

Andrew Agapiou a Senior Lecturer from
the University of Strathclyde joins the
Board of Trustees as does Catriona Tul-
loch who works in Community Planning in
Aberdeenshire Council.

The meeting received the Annual Report
from the Board of Trustees which de-
scribed a very positive year for the Net-
work with significant progress being
made in a number of areas.

The meeting heard an excellent address
from Laura Jacks a mediator and former
Texas judge.

SMN CPD Dates 2016

The Network are delighted to announce
that our CPD dates for the coming year
will be as follows.

Spring CPD
Edinburgh 15th March
Glasgow 24th march
Aberdeen March

Autumn CPD
Edinburgh 4th October
Glasgow 5th October
Aberdeen 13th October

The topics for 2016 are currently being

considered, a huge thanks top those who
attended Online Mediation CPDs. We are
likely to produce guidance notes for me-
diators to help their practice in this area.

THE MEDIATION PARTNERSHIP E

f  Scottish
Mediation
¥ Register, . o

e

3

SMR Accredited Mediator Training
Course

First Course in Scotland to be accredited by the Scottish Mediation Register
Dates: Thurs 11th & Fri 12", Thurs 25th & Fri 26th Feb 2016 + Optional Assessment
This intensive four day course is suitable for mediators, lawyers, managers, HR personnel and
anyone with an interest in gaining or enhancing mediation skills. It will provide delegates with a
clear theoretical and practical training course, in line with the Scottish Mediation Network (SMN)

Guidance on Mediator Competency.

“Best training event | have ever been to. Excellent guidance. Great fun.” Delegate from

the University of Aberdeen

“Previous training felt like learning the highway code and having a ‘go’in a simulator,
whereas with Linda and Aileen it was like getting to drive the car with two very able and
encouraging instructors on board to make it a safe and enjoyable experience.” Lili

Hunter, Lili Hunter Consulting Ltd

To book a place, or find out more information, contact Aileen Riddell on 07950 395276 or
e-mail enquiries@mediationpartnership.co.uk www.mediationpartnership.co.uk



mailto:enquiries@mediationpartnership.co.uk
http://www.mediationpartnership.co.uk
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Workplace Employment Initiative Group

November 2015
Dear SMN colleague

At our last meeting we were delighted to welcome an excellent contribu-
tion from David Bleiman who presented a workplace mediation roleplay
that certainly got us talking. The comments from the group highlighted
the differences of expectation, and the possibilities of a different out-
come had mediation been considered before any type of hearing.

The next meeting of the SMN WEIG will take place on Thursday 21
January 2016. All meetings are kindly hosted at the SMN offices at 18
York Place Edinburgh. As usual, the main meeting will run 2-4pm, and
count as part of our CPD. The CPD-extra one-hour session will run from
12.45pm.

This time we will be hearing from Matthew Vickers, Deputy Chief Exec of
Ombudsman Services. Matthew is a former Trustee of the SMN, and
was previously CEO of the Scottish Legal Complaints Commission. His
session will address the role of mediation in relation to complaints pro-
cesses.

The CPD-extra session is to be confirmed.
As usual, all members of SMN are welcome to attend but please let me
or the office know if you will be joining the meetings, as tea/coffee will

only be ordered for those who have confirmed!

Looking forward to meeting up,
Slainte

Linn

Linn Phipps, Chair, SMN WEIG, 07917 564440



